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conclusion that an ordinance is valid necessitates a determination that the public purpose served 
[by the ordinance] adequately outweighs the landowner's right to do as he sees fit with his 
property, so as to satisfy the requirements of due process.”12 

A regulation is arbitrary or capricious where it does not substantially advance a legitimate 
police power objective or treats similar landowners differently with no reasonable basis for that 
difference.  An example of a regulation that is not substantially related to a legitimate police 
power objective is one whose purpose or result is to exclude lawful uses of land from the entire 
municipality.13    

Therefore, zoning regulations must be designed to promote and protect the purposes of 
zoning as set forth in the City’s enabling legislation.  These are: 

“Such regulations shall be made in accordance with a comprehensive plan, and designed 
to lessen congestion in the streets; to secure safety from fire, panic and other dangers; to 
promote health and the general welfare; to provide adequate light and air; to prevent the 
overcrowding of land; to avoid undue concentration of population; to facilitate the 
adequate provision of transportation, water, sewerage, schools, parks and other public 
requirements. Such regulations shall be made with reasonable consideration, among other 
things, to the topography and character of the district, with its peculiar suitability for 
particular uses, and with a view to conserving the value of buildings and encouraging the 
most appropriate use of land throughout such city.”14 

These several purposes readily encompass regulations to protect and preserve hillsides or 
steeply sloped land within the City and hillsides views from locations within the City.  For 
example, hillside regulations can “secure safety from fire, panic and other dangers.” 
Development on hillsides, especially steep slopes with unstable soils, can increase the danger of 
landslides.  Unrestricted development is likely to increase the quantity of stormwater runoff from 
the developed site, threatening neighboring public and private properties by changing the natural 
slope of the land, removing existing vegetative cover, and adding impervious surfaces.  
Removing vegetative cover, particularly trees, can adversely affect air quality as trees serve as 
filters of fine particulates and reduce the amount of free carbon in the atmosphere. 

By protecting those distinctive characteristics that define the Pittsburgh cityscape and city 
neighborhoods, hillside zoning regulations “promote health and the general welfare.”  What 
evidence there is suggests strongly that property values are enhanced by the availability of public 
and private open spaces.15  One of the essential purposes of zoning from its earliest days has 
been the protection of private property values.  These regulations can also serve to prevent or 
minimize erosion that often follows development on steeply sloped land and encourage soil 
stabilization.  The Ecological Report on Pittsburgh’s Hillsides developed by The STUDIO for 
Creative Inquiry has produced tools that permit identification of steeply sloped parcels with 
unstable soils and other physical conditions that argue for or against development of specific 
parcels based on the presence or absence of ecological hazards and other characteristics.16   

Hillsides can be particularly appropriate places to “prevent the overcrowding of land” and 
“avoid undue concentration of population.”  Increased density of development requires more 
intensive use of the land.  As density increases, so do the public safety risks created by landslides 
on unstable soils, unconfined stormwater runoff, with concomitant downhill flooding, earth 
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movement, and erosion.  Public health and safety concerns from increased development on steep 
slopes also include the ability to provide such public services as police, fire, and ambulance 
service, water and sewer service, snow removal on public streets and steps, street and utility 
maintenance, refuse collection, and public transportation.   Providing adequate public services 
and infrastructure becomes more difficult as development density increases on steeper slopes.  
By limiting population on steeply sloped areas of the City to prevent overcrowding of the land, 
the City can reduce the public and private risks that attend development in those areas. 

Existing vegetation, particularly trees, have been shown to contribute to improved air 
quality in a variety of ways.17  Regulations addressing the need to maintain or restore trees and 
other vegetative ground cover on steeply sloped lands will serve the enabling legislation’s zoning 
purpose of “provid[ing] adequate light and air.” 

Limiting the density of development on steeply sloped areas aids “the adequate provision 
of transportation, water, sewerage, schools, parks, and other public requirements”  in a variety of 
ways.  Some of these have already been described in this Report; others are described in the 
Farber Report and the Perkins Eastman Report.18  By limiting the removal of protective ground 
cover and the creation of impervious surfaces, requiring control of surface water runoff from 
new development, limiting the location of new streets and other public utilities, and similar 
requirements, the City’s hillside zoning regulations directly address the enabling legislation’s 
goal of “the adequate provision of transportation, water, sewerage, schools, parks and other 
public requirements.”   As mentioned, the cost of installing and maintaining public infrastructure 
– streets, water and sewer lines – on steeply sloped land is believed to be more expensive than 
similar infrastructure on flatter land, as is the provision of public services – police, fire, 
ambulance, snow removal, refuse collection, public transportation.  These are among the “other 
public requirements” whose “adequate provision” are proper bases for zoning regulations. 

The same section of the enabling legislation specifically requires that zoning regulations 
“be made with reasonable consideration, among other things, to the topography and character of 
the district, with its peculiar suitability for particular uses, and with a view to conserving the 
value of buildings and encouraging the most appropriate use of land throughout such city.”19    
The Perkins Eastman PHYSICAL REPORT demonstrates that there is a small number of 
development patterns or prototypes on steeply sloped land that describe the texture and character 
of Pittsburgh’s hillsides.  Along with its river (and the few remaining major stream) valleys, the 
hillsides themselves are the essential determinant of Pittsburgh’s physical and social character.  
Pittsburgh’s hills define many aspects of its essential spatial and cultural character.  They serve 
as the edges or boundaries of neighborhoods and as defining visual elements from many vantage 
points within the City.  Protection and maintenance of those elements furthers legitimate public 
interests explicitly recognized in the enabling legislation.  In other words, “topography and 
character” of zoning districts in the City are inextricably linked together.  The enabling 
legislation invites regulations that respect these distinct prototype characteristics and are 
designed to preserve them. 

A regulation may be found to be arbitrary where it results in different treatment of 
similarly situated properties without providing a reasonable basis for that difference in 
treatment.20  The very nature of a significant hillside slope suggests the reasons for treating the 
sloping land here differently from flat land.  While it may be difficult to see a difference in the 
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carrying capacity of two neighboring parcels at the extreme edges of sloped and flat land, the 
City’s determination of specific boundaries where made in good faith and not obviously 
discriminatory or otherwise unreasonable will be upheld.21  Our courts do not require 
mathematical precision in the location of zoning district boundaries; what is required is a 
reasonable, good faith effort to determine where one district should end and another begin. 

  

B. Regulatory Takings. 
Even where a zoning or other police power regulation satisfies the basic requirements of 

substantive due process (considerations of essential fairness), it may be held unenforceable as a 
“regulatory taking” in certain rare instances.  Although developers and landowners often 
challenge regulations on their face as “regulatory takings,” these facial challenges are almost 
always unsuccessful.  They are unsuccessful because the facts before the court do not 
demonstrate the impact of the regulation on a specific parcel of land.  Without this information, 
the presumption of validity that attaches to police power regulations swings the scales of 
judgment in favor of the government. 

Successful “regulatory takings” challenges, relatively rare as they are, are those that 
demonstrate how the regulations, when applied to a specific parcel of land, are so restrictive as to 
leave the owner with no reasonable economic use of its land.  Here the court is able to weigh the 
impact of the regulation on a specific parcel of land.  Sometimes, this impact will be so severe as 
to overcome the presumption of validity and swing the balance in favor of the property owner. 

The Pennsylvania “regulatory taking” analysis parallels that of the United States Supreme 
Court, so that the Pennsylvania and federal tests are essentially the same.22  The regulation is 
judged by standards of substantive due process or essential fairness.  A regulation works a 
“taking” only if it does not bear a substantial relationship to the legitimate police power purposes 
or it deprives the property owner of all reasonable economic uses of its property.  The regulation 
is presumed valid. The property owner bears the heavy burden of proving that it is not.  As the 
Commonwealth Court has observed:  “An ordinance which promotes the public health, safety, 
morals, or general welfare of the community and is substantially related to the purpose which it 
purports to serve substantially advances a legitimate state interest”23   

Even though the regulation meets the first prong of this test, it still may be a “taking” as 
applied to the owner’s property if the owner is not left with some reasonable economic use of its 
property. 

There can be several steps to a “regulatory takings” analysis in Pennsylvania, once the 
regulation has been found to bear a substantial relationship to a legitimate police power 
objective.  First, the court must examine the regulation’s effect on the value of the property as 
regulated.  If that effect prevents the owner from making any economic use of the land, the 
regulation works a “taking” as a matter of law, provided the owner could have made the 
prohibited use of its property without the regulation.  This type of challenge often is called a 
“Lucas challenge” after the United States Supreme Court decision in which it was applied.24  
Successful Lucas challenges are extremely rare, since most land use regulations limit what an 
owner may do with its property, but leave the owner with some available economic use.  Where 
a hillside protection zone limits the density of development or the removal of vegetation in order 
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main line of the Pennsylvania Turnpike.56  The Township sought to enjoin the Commission from 
completing the expansion until it had complied with the Township’s zoning regulations.  The 
Commission argued that it was exempt from local land-use controls by virtue of that part of its 
enabling legislation which reads:   “The exercise by the commission of the powers conferred by 
this act in the construction, operation and maintenance of the turnpikes and in effecting toll road 
conversions shall be deemed and held to be an essential governmental function of the 
Commonwealth.”57  To subject this “essential governmental function of the Commonwealth” to 
local regulation would frustrate the legislature’s purpose in creating the Turnpike Commission. 

The court rejected the Commission’s argument, saying: 

“In the present case the Commission's proceeding on the assumption, never tested 
in court, that it could ignore such local police power enactments has led to the frustration 
of the Township's zoning scheme and to injury sufficient to merit the imposition of a 
preliminary injunction.  Questions of the precise scope and design and impact of the 
project, which could have been addressed in proceedings pursuant to the land-use 
ordinances, were not addressed. The Commission's enabling legislation does not 
expressly confer upon it the power to disregard local land-use regulation, regardless of 
the consequences, and the Court is convinced that the legislature did not intend for the 
Commission's authority to be pre-eminent over that of the Township here.”58 

In a later decision in this case, the court entered partial summary judgment against the 
Turnpike Commission, holding that it was subject to the Township’s local land-use controls even 
though the expansion project may have been motivated by health  and safety concerns.59   

This case involved the expansion of an existing rest area along the Turnpike and not the 
location of the route of the Turnpike.  While the logic of the case may suggest that local land-use 
regulations apply equally to the location of state highways and Turnpike Commission routes, it 
seems unlikely that our courts will allow local municipalities to frustrate state agencies’ route 
choices all together.  It is more likely that the Commission and PennDOT will be required to 
comply with local land-use regulations for facilities ancillary to the highway, and to highway 
design requirements imposed by local ordinances when the municipality imposes those same 
requirements on other road development decisions, including those made by the municipality.   

This judicial reluctance to interfere with route selection is made an even more likely by 
the extensive process in which both the Turnpike Commission and PennDOT must follow in 
selecting highway routes where federal highway funding is involved.  For example, PennDOT is 
required to conduct a public hearing on the acquisition of land for new or additional right-of-way 
that will be financed in any part by the federal Department of Transportation and to follow the 
hearing procedures of the Federal Government for federal-aid transportation programs.60    The 
state statute sets forth 23 specific factors which the Department must consider before making a 
final determination as to the location of the highway.  These factors include the effect of the 
location on “residential and neighborhood character and location;” “conservation including air, 
erosion, sedimentation, wildlife and general ecology of the area,” “recreation and parks;” 
“aesthetics,” “property values;” engineering, right-of-way and construction costs of the project 
and related facilities;” “maintenance and operating costs of the project and related facilities.”  
Courts will be reluctant to overturn decisions made after good faith consideration of all of these 
factors. 
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6.  Other Hillside Protection Mechanisms ─ Streets and the City’s Official Street Map. 
The City of Pittsburgh’s land-use control enabling legislation makes reference to a 

“major street plans,” “official street map,” and “street plats.”  The “major street plan” is an 
element of the City’s master plan.  The “official street map” serves an additional function.  The 
Planning Commission is required to maintain copies of all approved subdivision plans and each 
street plat made by it, as adopted or modified by Council, as well as a plat showing the location 
of all public streets accepted by Council.  In addition, the Commission is to maintain a map or 
maps of all streets established by law or officially approved by the City.  All of these plans and 
maps together constitute the “official street map” of the City.61 

The City may not accept, open, improve, or use any street which either (1) does not 
otherwise have the legal status of a public street or (2) is not shown on the official master plan or 
on a street plat or the official map.  No building may be erected on a lot unless “the street giving 
access to the [lot]  … shall have received the legal status of … a public street …” or is shown on 
the “official street map” or “or unless such tract, lot or parcel has been created or transferred in 
compliance with this act [subdivision regulations]”62  No cases were found to indicate whether 
the lot to be improved must, itself, front on a street, or whether the lot will qualify under this 
provision if it has legal access to a mapped street but no frontage on that street.  It is likely that a 
court would conclude that the lot must have access to a public street, but need not front on that 
street.  Under this view, a back lot that enjoys an access easement over an adjoining lot fronting 
on a public street would qualify as having the required “access” under this provision. 

By statute, a municipality's power to accept an offer of dedication, in an approved 
subdivision plan or otherwise, expires 21 years after the offer was made.63  The Pennsylvania 
Supreme Court has held that formal acceptance by ordinance or resolution is not sufficient to 
preserve the public's rights to use a dedicated street beyond this 21 year period.64  The street 
must be “actually opened and used” as a public street within that time or the power of acceptance 
is lost.  This interpretation requires the municipality to take some physical action indicating its 
intent to accept the offer of dedication within those 21 years.  This may be by grading and paving 
the street; municipal maintaining the street, as by paving, cleaning, snow removal, or similar 
activities; or by installing or allowing the installation of utility lines within the right-of-way.  
Acts that amount “opening” or “using” part of a street (e.g., 2 of the 5 blocks in the original 
dedication) will not preserve the public character of the unused part (the other 3 blocks).65  Once 
a street dedication has been actually accepted and opened, the roadway will not revert to the 
abutting owners merely because the street has not been used for 21 years; proper and formal 
vacation is required.66 

Because the enabling legislation prohibits the improvement of property which does not 
have access from a public street, The Planning Commission may want to review the “Official 
Street Map to determine if offers of dedication in sensitive hillside areas have expired and the 
paper street is no longer properly included on the Map.  The vacation of existing paper streets in 
development sensitive areas that have been accepted would serve to reduce pressure for 
undesirable development.  After vacation, new development would, most likely, be subject to 
subdivision controls that could assure adequate street access compatible with the nature of the 
area.   

Expiration of the City's power to accept an offer of dedication is not a perfect remedy.  
Those property owners who purchased lots in the subdivision after the offer was made and their 
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successors have an implied private easement in these streets.67 They may continue to use the 
easements without legal objection from their neighbors. 



 

 15

NOTES 
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